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Introduction

About this guide

This is one of six guides to the Australian
Consumer Law (ACL), developed by Australia’s
consumer protection agencies to help businesses
understand their responsibilities under the law.

This guide will help businesses and legal
practitioners avoid unfair business practices by
understanding relevant sections of the ACL.

It covers misleading or deceptive conduct,
unconscionable conduct, country of origin, false
and misleading representations.

These guides:

e explain the law in simple language, but are no
substitute for the legislation

e give general information and examples—not
legal advice or a definitive list of situations
where the law applies

¢ include examples of the ACL's application by
Australian Consumer Protection regulators
and by Australian courts.

About the other guides
The other guides in this series cover:

» Consumer guarantees
Covers supplier, manufacturer and importer
responsibilities when there is a problem with
goods and services; refunds, replacements,
repairs and other remedies.

e Sales practices
Covers unsolicited supplies, unsolicited
consumer agreements (door-to-door
and telemarketing), lay-by agreements,
pricing, proof of transaction and itemised
bills, referral selling, pyramid schemes,
harassment and coercion.

¢ Unfair contract terms
Covers what an unfair term is and which
contracts are affected by the law.

e Compliance and enforcement
Covers how regulators enforce the ACL.
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e Consumer product safety
Covers safety standards, recalls, bans, safety
warning notices and mandatory reporting
requirements.

Further information and copies of these and other
publications are available from the Australian
Consumer Law website www.consumerlaw.gov.au

About the Australian Consumer Law

The ACL aims to protect consumers and ensure
fair trading in Australia.

The ACL came into force on January and
replaced the Trade Practices Act 1974 and
previous Commonwealth, state and territory
consumer protection legislation. It is contained in
Schedule to the Competition and Consumer Act
2010 (Cth) (CCA) and is applied as a law of each
state and territory by state or territory legislation.

Under the ACL, consumers have the same
protections, and businesses have the same
obligations and responsibilities, across Australia.

Australian courts and tribunals (including those
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Misleading or deceptive conduct

Summary

It is unlawful for a business to make statements
in trade or commerce that:

e are misleading or deceptive; or
e are likely to mislead or deceive.
Failing to disclose relevant information,

promises, opinions and predictions can also be
misleading or deceptive.

In most cases, businesses cannot rely on small
print and disclaimers as an excuse for misleading
or deceptive conduct.

A limited exemption applies to businesses
(mostly media outlets) who make representations
in certain circumstances in the course of carrying
on a business of providing information.

ACL reference: sections 18-19

What is misleading or deceptive
conduct?

‘Conduct’ includes but is not limited to actions
and statements, such as:

* advertisements

e promotions

/
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Whether conduct is misleading or deceptive will
depend on the particular circumstances of the
case. This means that all relevant circumstances
will be taken into consideration, such as the
entire advertisement, the medium in which the
advertisement appeared (for example TV, radio,
internet), product packaging, and any statements
(or silence) made by a sales representative
relating to the product. Fine print, contradictory
statements and images that obscure or alter
written statements are also taken into account.

Further, whether or not conduct is misleading

or deceptive must be considered within the
context of the class of consumers who are likely
to be affected by the conduct. The effect of the
conduct will be assessed against an ‘ordinary’ or
‘reasonable’ member of the relevant class. It is a
business’s actions and statements that matter—
not its intentions. A business can mislead and
deceive, without intending to.

X AMPLE

¢ A trader uses a business name that is
similar to that of a long-established
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Misleading or deceptive conduct continued

Disclaimers and small print

In most cases, businesses cannot rely on
disclaimers, disclosures or clarifications buried
in small print as an excuse for engaging in
misleading or deceptive conduct.
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In , following action by the ACCC,

the Federal Court found that TPG misled
consumers about the price of its ADSL +
broadband. TPG prominently advertised
unlimited ADSL + for $ . a month and

then disclosed in the small print that this
service was only available when bundled
with home line rental of $ per month. The
High Court upheld the trial judge’s finding
that the advertisements were misleading
because they conveyed the impression that
TPG’s Unlimited ADSL + broadband internet
service could be acquired at a cost of $ .
per month, when in fact this service could
only be acquired with a ‘bundled’ home
telephone line for an additional $ per
month plus startup costs.

Legal reference: Australian Competition and
Consumer Commission v TPG Internet Pty Ltd

2013] HCA 54
N /

However, a prominent disclaimer may sometimes
be sufficient to overcome what would otherwise
amount to misleading or deceptive conduct.

X AMPLE

¢ A bank advertises low credit card
interest rates for the first months. The
advertisement clearly and prominently
indicates the low rates are only available
to new customers who apply within a
certain period. This disclaimer is sufficient
because it clearly informs consumers about
the terms and conditions.

It is recommended that businesses prominently
display all disclaimers, and any terms and
conditions that apply to an offer, in close
proximity to the headline statement to reduce the
risk of the conduct being misleading.

Predictions and opinions

A statement about the future that does not turn
out to be true is not necessarily misleading or
deceptive.

But promises, opinions and predictions can be
misleading or deceptive if the person making the
statement:

* knew it was untrue or incorrect
» did not care whether it was true or not
* had no reasonable grounds for making it.

a N
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In , following action by the ACCC, the
Federal Court found that an individual had
made claims about a cancer treatment with
no reasonable basis. The individual offered a
treatment program that he represented was
effective in treating and curing cancer and
was proven to bring cancer under control. He
charged patients $, for the first three
months and $, for each succeeding three
month period. His claims were made on his
website and in an e-book. The Federal Court
found that these claims were untrue, that

the individual had no reasonable basis for
making the representations and possessed
no reliable current scientific evidence or
expert medical opinion to support them.

Legal reference: Australian Competition and
Consumer Commission v Jones [2010] FCA 205

\_ /

A court will consider the circumstances and the
effect or impact on the consumer when deciding
if a prediction or opinion was misleading or
deceptive.

Exceptions for information providers
and advertisers

Information providers are exempt from certain
ACL provisions if they publish a matter in the
course of carrying on a business of providing
information. Information providers include media
organisations such as:

» radio stations
» television stations

* publishers of newspapers or magazines
(including online).
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Advertisers are also exempt from certain
provisions if:

e they are in the business of publishing
or arranging for the publication of
advertisements

e they received the advertisement in the
ordinary course of this business; and

e they did not know, and had no reason
to suspect, that the advertisement was
misleading or deceptive.

However, advertisers must take particular care
in relation to the products and services they
advertise for their clients. They should know
their clients’ business and be aware of the
requirements under the ACL, otherwise they risk
breaching the law.

If media operators are only the vehicle or
platform for someone else’s misleading
message, they may not be liable for breaches of
the ACL. But if a media outlet actually adopts or
endorses the misleading message, it may also be
liable for the contravention.

- N
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False or misleading
representations

Summary

It is unlawful for a business to make false or
misleading representations about goods or
services when supplying, offering to supply, or
promoting those goods or services. Whether a
representation is false or misleading will depend
on the circumstances of the particular case.

Making false or misleading representations is an
offence. The maximum fineis$ , foran
individual and $ . million for a body corporate.

ACL reference: sections 29-34, 151-160
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Pepe’s Ducks was found to be misleading
consumer by using certain words and
images on its product packaging, website,
delivery trucks, signage and merchandise,
representing that its ducks were raised in an
open range environment, when in fact the

ducks were raised solely in indoor sheds.

Legal reference: Australian Competition and
Consumer Commission v Pepe’s Ducks Ltd

2013] FCA 570

Audi represented that the vehicle had seven
seats as a standard feature, when in fact
five seats was the standard configuration.
The manufacturer also represented that

the ‘drive away’ price for the vehicle was

$ , , whenin fact a purchaser would

have to pay additional fees or charges for
dealer delivery, statutory charges and two
additional seats.

Legal reference: Australian Competition and
Consumer Commission v Audi Australia Pty Ltd

2007] FCA 1990

Whether a representation is considered false or
misleading will depend on the circumstances of
each case. A representation can be misleading
even if it is true or partly true.

cA ij Up,

On the front of their product packaging,
Energizer claimed their batteries lasted

as long as those of two other competitors.
The claim was supported by tests, but only
against some (not all) of the competitors’
batteries, which was explained on the back
of the packaging. A court found the message
on the front of the packaging had misled
consumers, even though there was a clearer
message on the back of the packaging.

Legal reference: Energizer Australia Pty Ltd v
Remington Products Australia Pty Ltd

2008] FCA 58
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Testimonials

Testimonials are statements from previous
customers about their experience with a product
or service.

These can give consumers confidence in a
product or service on the basis that another
person—particularly a celebrity or well-known
person—is satisfied with the goods or services.

It is unlawful to make a false or misleading
representation that:

e purports to be a testimonial by any person; or
e concerns a testimonial by any person

in relation to goods or services.

False or misleading representations concerning
testimonials can persuade customers to buy
something to their detriment, based on belief

in the testimonial. They may also result in
competitive detriment to other suppliers of
similar goods and services.


http://www.austlii.edu.au/au/cases/cth/FCA/2013/570.html
http://www.austlii.edu.au/au/cases/cth/FCA/2007/1990.html
http://www.austlii.edu.au/au/cases/cth/FCA/2008/58.html
http://www.austlii.edu.au/au/cases/cth/FCA/2006/1066.html
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Sale or grant of an interest in land

A business must not make false or misleading
representations about the sale or grant of an
interest in land.

It must not:

e represent that it has a sponsorship, approval
or affiliation when it does not

« make false or misleading representations
about the:
— nature of the interest in the land

— price, location, characteristics or use that
can be made of the land

— availability of facilities associated with the
land.

X AMPLE

e Areal estate agent would be
misrepresenting the characteristics of a
property if advertising ‘beachfront lots’ that
did not front the beach.

Employment and business activities

It is unlawful to make false or misleading
representations about the:

e availability, nature or terms and conditions of
employment

« profitability, risk or other material aspect of
any business activity that requires work or
investment by a person.

4 N
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A Melbourne training company, Keat
Enterprises, posted online advertisements
for accounting internships or employment.
However, the advertisements were a means
of attracting people to enrol in its training
courses that were generally priced from

$, to$, ,with noemployment

offered to applicants. The company was
found to have contravened the law and was
fined$ , for misleading conduct.

Legal reference: Director of Consumer Affairs
Victoria v Keat Enterprises Pty Ltd (Criminal)
[2015] VMC (2 April 2015) (Unreported)

Offering rebates, gifts, prizes and
other free items

When supplying or promoting goods or services,
it is unlawful to offer rebates, gifts, prizes or
other free items without intending to provide
them. It is also unlawful to fail to provide them as
promised.

The rebate, gift, prize or other free item must be
provided within the specified time or, if no time
was specified, within a reasonable time.

a N
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A stereo equipment retailer held a promotion.
Customers went into a draw to win prizes
when they bought stereo equipment. The
retailer felt the promotion had not been a
financial success so, among other things,
fake names were added to the draw. Those
fake names were declared the winners. This
meant no prizes were awarded by the retailer.
The retailer pleaded guilty and was fined.

Legal reference: Trade Practices Commission v
Calderton Corp Pty Ltd (1994) ATPR 41-306

\_ /
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False or misleading representations continued

Misleading conduct—nature of
goods and services

Businesses must not engage in conduct that is
likely to mislead the public about the nature,
manufacturing process, characteristics,
suitability for purpose or the quantity of any
goods or services.

a N
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Apple promoted an ‘iPad with WiFi + G’
package in Australia, at a time when this
product could not connect to any networks
which were promoted as G networks. The
Federal Court declared that this conduct
was liable to mislead the public as to the
characteristics of the device.

Legal reference: Australian Competition and
Consumer Commission v Apple Pty Ltd

[2012] FCA 646

Allergy Pathway, an allergy treatment
provider, claimed that it could identify and
cure or eliminate a person’s allergies or
allergic reactions. However, the company
could not do this. The Federal Court found
that the company had engaged in false,
misleading or deceptive conduct in relation
to the services it was offering.

Legal reference: Australian Competition and
Consumer Commission v Allergy Pathway Pty

Ltd [2009] FCA 960
N /

Bait advertising

‘Bait advertising’ occurs when a person
advertises goods or services in trade or
commerce at a specified price, and there are
reasonable grounds for believing that they will
not be able to supply the advertised goods at
the advertised price for a reasonable period or
in reasonable quantities. What is a ‘reasonable
supply’ will depend on several factors, including
the type of goods and what is said in the
advertisement.

a N
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Six Harvey Norman franchisees in Perth each
paid an infringement notice for advertising

the Kodak ‘Playsport’ pocket video camera

in a catalogue distributed across Perth when
they did not stock the camera.

\_ /
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e An electronics retailer runs a major national
campaign advertising -inch televisions
at a price of $ for a week-long sale. The
retailer usually sells about televisions
of this type every week. The retailer only
stocks two televisions at the advertised
price and refuses to take customer orders.
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Wrongly accepting payments for
goods or services

Businesses must not accept payment for goods
or services:

e if they do not intend to supply them

e if they intend to supply materially different
goods or services

e if they knew, or should have known, they
would not be able to supply the goods or
services in a timely manner.

a N
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The Federal Court declared that on four
separate occasions, an individual who
operated an online electronics store
accepted payment for goods, but failed to
supply those goods to consumers within a
reasonable timeframe. The Court ordered
a penalty of $ , for each of the four
contraventions, being a total of $ ,

Legal reference: Australian Competition and
Consumer Commission v Chopra

2015] FCA 539

A telecommunications company signed up
and charged customers for its mobile phone
services, even though those customers
lived in remote areas without mobile phone
coverage.

Legal reference: Australian Competition and
Consumer Commission v EDirect Pty Ltd (in liq)

2012] FCA 976
N J
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Sales representatives for the vacuum cleaner
company Lux called upon three elderly
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Representations about country or place of origin continued

Substantial transformation

This means the product undergoes a
fundamental change in the country represented.
The changes can be to the product’s form,
appearance or nature such that the goods
existing after the change are new and different
goods from those existing before the change.

Processes that lead to substantial transformation
may include:
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‘Product of’ and ‘Produce of’ claims

Businesses who claim that their product is all,

or almost all, the ‘Product of’ or ‘Produce of’ a
country can establish a ‘safe harbour’ defence by
demonstrating that:

e each significant component or ingredient of
the goods originated in that country; and

e all, or virtually all, of the production
processes take place in the country.

Because the term ‘product of’ implies a stronger
meaning than ‘made in’ or other general country
of origin claims, the ‘safe harbour’ defence for
‘product of’ claims is more onerous.

What constitutes a ‘significant ingredient’ or
a ‘significant component’ is not necessarily
related to the percentage of that ingredient or
component in the product.

X AMPLE

e An apple and cranberry juice bottle can
carry a ‘produce of Australia’ label only if
both juices are sourced from Australia.

Even though the cranberry juice is about
five per cent of the total volume, it is
‘significant’ to the product and the label
would be misleading if the cranberry juice
was imported.

The final product may contain an imported
preservative and still be classed as
‘produce of Australia’ if the cranberry
juice and apple juice are both sourced
from Australia. This is because the juices
are ‘significant’ to the product and the
preservative is not.

However, ‘Product of Australia’ claims will

be difficult to sustain for any product with a
significant imported component or ingredient.
This is particularly relevant for complex products
such as processed foods and beverages.
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Claims of origin based on use of a prescribed logo

If a business labels a product with a prescribed
logo, the goods must:

e meet the requirements for substantial
transformation in the country represented by
the logo; and

e meet the prescribed percentage of the costs
of producing or manufacturing the goods in
the country represented by the logo.

No logos were prescribed in the Competition and
Consumer Regulations  (Cth) at the time of
publication of this guide.

‘Grown in’ claims

A business can lawfully claim goods are ‘grown
in’ a particular country when:

» the country referred to as the country in
which the goods were grown could also be
represented as the country of origin of the
goods, or the country of which the goods are
the produce. This must be in accordance with
the ‘safe harbour’ defence criteria for such
claims; and

» each significant ingredient or significant
component of the goods was grown in that
country; and

e all, or virtually all, processes involved in
the production or manufacture of the goods
happened in that country.

Certification trade marks

A number of schemes exist to give customers
confidence in claims made about goods. Many
products carry a logo or other trademark to show
they are certified by a particular scheme or have
a recognised standard of quality or performance.

Credible schemes will provide detailed
information about the basis on which they make
claims, such as recognised standards.

A business can’t continue to use a cancelled or
expired certification.

More information

See the ACCC's guide, Country of origin claims
and the Australian Consumer Law, April
available from www.accc.gov.au/publications
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TERM DEFINITION

manufacturer includes a person who:
e grows, extracts, produces, processes or assembles goods
* holds him/herself out to the public as the manufacturer of goods

e causes or permits his/her name, business name or brand mark to be
applied to goods he/she supplies

» permits him/herself to be held out as the manufacturer by another person;
or

e imports goods into Australia where the manufacturer of the goods does
not have a place of business in Australia.

product-related means a service for or relating to:
services e the installation
* the maintenance, repair or cleaning
e the assembly
e the delivery

of consumer goods of a particular kind.

Without limiting any of the above, the definition also includes any other
service that relates to the supply of consumer goods of that kind.

regulator the Australian Competition and Consumer Commission or state/territory
consumer protection agencies.

services include duties, work, facilities, rights or benefits provided in the course of
business, for example:
e dry cleaning
 installing or repairing consumer goods
e providing swimming lessons
e lawyers’ services.

supplier someone who, in trade or commerce, sells goods or services and is
commonly referred to as a ‘trader’, ‘retailer’ or ‘service provider’.

supply includes:

e inrelation to goods—supply (including re-supply) by way of sale,
exchange, lease, hire or hire-purchase

e inrelation to services—provide, grant or confer.

Abbreviations

ACCC Australian Competition and Consumer Commission
ACL Australian Consumer Law
ASIC Australian Securities and Investments Commission

ASIC Act Australian Securities and Investments Commission Act 2001 (Cth)

ATPR Australian Trade Practices Reporter
CCA Competition and Consumer Act 2010 (Cth)
FCAFC Federal Court of Australia—Full Court
HCA High Court of Australia

NSWCA  Supreme Court of New South Wales—Court of Appeal
VMC Magistrates Court of Victoria

A guide for businesses and legal practitioners














